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report submitted by an MBA on behalf 
of its members where a single member 
does not comply, Western will impose a 
penalty upon the MBA on a pro rata 
basis in proportion to that member’s 
share of the total MBA’s power re-
ceived from Western. In situations in-
volving noncompliance by a partici-
pant of an IRP cooperative, Western 
will impose any applicable penalty di-
rectly upon that participant if it has a 
firm power contract with Western. If 
the IRP cooperative participant does 
not have a firm power contract with 
Western, then Western will impose a 
penalty upon the participant’s MBA on 
a pro rata basis in proportion to that 
participant’s share of the total MBA’s 
power received from Western. 

§ 905.21 What is the administrative ap-
peal process? 

(a) Filing written appeals with Western. 
If a customer disagrees with Western’s 
decision on the acceptability of its 
IRP, small customer plan, minimum 
investment report or EE/RE report sub-
mittal, its compliance with an ap-
proved plan or report, or any other 
compliance issue, the customer may 
request reconsideration by filing a 
written appeal with the appropriate 
Regional Manager. Customers may sub-
mit appeals any time such disagree-
ments occur and should be specific as 
to the nature of the issue, the reasons 
for the disagreement, and any other 
pertinent facts the customer believes 
should be brought to Western’s atten-
tion. The Regional Manager will re-
spond within 45 days of receiving the 
appeal. If resolution is not achieved at 
the Regional Office level, the customer 
may appeal to the Administrator, who 
will respond within 30 days of receiving 
the appeal. 

(b) Alternative dispute resolution. Upon 
request, Western will agree to use mu-
tually agreeable alternative dispute 
resolution procedures, to the extent al-
lowed by law, to resolve issues or dis-
putes relating to compliance with the 
regulations in this subpart. 

(c) Penalties during appeal. Western 
will not impose a penalty while an ap-
peal process is pending. However, if the 
appeal is unsuccessful for the cus-
tomer, Western will impose the penalty 
retroactively from the date the penalty 

would have been assessed if an appeal 
had not been filed. 

(d) Meeting other requirements during 
appeal process. A written appeal or use 
of alternative dispute resolution proce-
dures does not suspend other reporting 
and compliance requirements. 

§ 905.22 How does Western periodi-
cally evaluate customer actions? 

(a) Periodic review of customer actions. 
Western will periodically evaluate cus-
tomer actions to determine whether 
they are consistent with the approved 
IRP or minimum investment report. 
Small customer plans and EE/RE re-
ports are not subject to this periodic 
review. 

(b) Reviewing representative samples of 
plans and reports. Western will periodi-
cally review a representative sample of 
IRPs and minimum investment re-
ports, and the customer’s implementa-
tion of the applicable plan or report 
from each of Western’s Regions. The 
samples will reflect the diverse charac-
teristics and circumstances of the cus-
tomers that purchase power from West-
ern. These reviews will be in addition 
to, and separate and apart from, the re-
view of initial and updated IRPs and 
minimum investment reports to ensure 
compliance with this subpart. 

(c) Scope of periodic reviews. Periodic 
reviews may consist of any combina-
tion of review of the customer’s annual 
IRP progress reports, minimum invest-
ment letters, telephone interviews, or 
on-site visits. Western will document 
these periodic reviews and may report 
on the results of the reviews in West-
ern’s annual report. 

§ 905.23 What are the opportunities for 
using the Freedom of Information 
Act to request plan and report 
data? 

IRPs, small customer plans, min-
imum investment reports and EE/RE 
reports and associated data submitted 
to Western are subject to the Freedom 
of Information Act (FOIA) and may be 
made available to the public upon re-
quest. Customers may request con-
fidential treatment of all or part of a 
submitted document under applicable 
FOIA exemptions. Western will make 
its own determination whether par-
ticular information is exempt from 
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public access. Western will not disclose 
to the public information it has deter-
mined to be exempt, recognizing that 
certain competition-related customer 
information may be proprietary. 

§ 905.24 Will Western conduct reviews 
of this program? 

Yes, Western may periodically ini-
tiate a public process to review the reg-
ulations in this subpart to determine 
whether they should be revised to re-
flect changes in technology, needs, or 
other developments. 

Subpart C—Power Marketing 
Initiative 

§ 905.30 Purpose and applicability. 
(a) The Power Marketing Initiative 

(PMI) provides a framework for mar-
keting Western’s long-term firm hydro-
electric resources. For covered 
projects, Western will make a major 
portion of the resources currently 
under contract available to existing 
long-term firm power customers for a 
period of time beyond the expiration 
date of their current contracts. 

(b) The Western projects covered by 
this subpart are the Pick-Sloan Mis-
souri Basin Program—Eastern Division 
and the Loveland Area Projects (LAP). 
The PMI applies to covered projects to 
the extent it is consistent with other 
contractual and legal rights, and sub-
ject to any applicable project-specific 
environmental requirements. 

§ 905.31 Term. 
Western will extend resource com-

mitments for 20 years from the date ex-
isting contracts expire to existing cus-
tomers with long-term firm power con-
tracts from projects identified in sec-
tion 905.30(b). 

§ 905.32 Resource extensions and re-
source pool size. 

(a) Western will extend a project-spe-
cific percentage of the marketable re-
source, determined to be available at 
the time future resource extensions 
begin, to existing customers with long- 
term firm power contracts. The re-
maining unextended power will be used 
to establish project-specific resource 
pools. An initial level of 96 percent of 
the marketable resource will be ex-

tended for the Pick-Sloan Missouri 
Basin Program—Eastern Division and 
the Loveland Area Projects. 

(b) At two 5-year intervals after the 
effective date of the extension to exist-
ing customers, Western shall create a 
project-specific resource pool incre-
ment of up to an additional 1 percent of 
the long-term marketable resource 
under contract at the time. The size of 
the additional resource pool increment 
shall be determined by Western based 
on consideration of the actual fair- 
share needs of eligible new customers 
and other appropriate purposes. 

(c) The initial pool percentages shall 
be applied to the marketable resource 
determined to be available at the time 
future resource extensions begin. Sub-
sequent percentages shall be applied to 
the resource under contract at the 
time. 

(d) The additional resource pool in-
crements shall be established by pro 
rata withdrawals, on 2 years’ notice, 
from then-existing customers. With-
drawals could be mitigated or delayed 
if good water conditions exist. 

(e) Once the extensions for existing 
customers and allocations to new cus-
tomers from the resource pool have 
been made, additional power resources 
may become available for various rea-
sons. Any additional available re-
sources will be used as follows: 

(1) If power is reserved for new cus-
tomers but not allocated, or resources 
are offered but not placed under con-
tract, this power will be offered on a 
pro rata basis to customers that con-
tributed to the resource pool through 
application of the extension formula in 
§ 905.33. 

(2) If power resources become avail-
able as a result of the enhancement of 
existing generation, project-use load 
efficiency upgrades, the development of 
new resources, or resources turned 
back to Western, Western may elect to 
use this power to reduce the need to ac-
quire firming resources, retain the 
power for operational flexibility, sell 
these resources on a short-term basis, 
or allocate the power. 

(3) If resources become available due 
to imposition of penalties pursuant to 
§ 905.17, Western may make such re-
sources available within the marketing 
area to existing customers that are in 
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